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From: Andy Doves

To: "Darren Mclean"

Subject: QUAYS EGM

Date: Friday, 17 September 2021 12:00:00
Attachments: EGM 210930 Letter to DMcLean FINAL.pdf
Hi Darren

Please see attached letter.
Best regards

Andy Doves

+61 419 203 110
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17 September 2021

Mr Darren McLean
The Chairperson
Emerald Lakes — The Quays CTS 33981

Hi Darren

| would like to draw your attention to what appears to be a number of irregularities regarding the notice and
papers issued by the Committee, via Value Strata Management, in regard to an EGM scheduled for 30
September 2021.

| do so, to give you the opportunity to review and discuss my concerns with your Committee; to give you the
opportunity to discuss the issues with me; and, to give you the opportunity to avoid incurring unnecessary
expense and anxiety for Owners if multiple EGMs were necessitated.

Below | have noted events to date and expressed my concerns regarding Errors & Missing Information in
relation to the Notice and to the Budgets, as well as some general queries.

A. EVENTS TO DATE
24/08/21 AGM held and 7 members elected unopposed. Only 2 were on the previous committee.

01/09/21 Minutes of the above AGM distributed to Owners by Peak BCM, the current BC Manager.
08/09/21 Notice & Agenda for a Committee Meeting on 21/09/21 is distributed by Peak BCM.

09/09/21 Email Introducing The Quays CTS Committee is sent by the Chairperson.

09/09/21 Notice, agenda & papers for an EGM on 30/09/21 is distributed by Value Strata Management.

The above represents the total number of events and correspondence received and known to me as an Owner.

B. ERRORS IN RELATION TO THE NOTICE AND PAPERS

1. The Notice for the EGM does not inform Owners of the authority by which the EGM was called.
Minutes of the meeting that resolved to call the EGM must be distributed to Owners.
These errors appear to be in breach of Sections 63 and 72 of the Accommodation Module Regulations.

2. The notice for the EGM was emailed to Owners exactly 21 days prior to the meeting date. Unfortunately
Owners without email addresses and those who have elected to receive notices via the postal service
cannot receive the papers with the statutory notice of 21 days. This error appears to be in breach of
Sections 77 and 81 of the Accommodation Module Regulations. There are twenty one Owners so
affected.

3. The agenda and voting paper for the EGM do not contain motions already submitted by Owners to the
BCM (Peak BCM) for inclusion in the agenda of the next general meeting. This error appears to be in
breach of Sections 80 and 83 of the Accommodation Module. There is one Owner so affected.

C. INFORMATION MISSING FROM THE NOTICE AND PAPERS
1. An explanatory note for Iltem 3 — Audit of Accounts
2. Advice regarding hardcopy paper voting;
3. Advice regarding voting from the floor at the meeting.

D. ERRORS IN RELATION TO BUDGETS AND LEVIES

1. For the Administration Fund - the budget and gross levy amount are identical at $572,000 and therefore
levies and/or budgets cannot have been calculated correctly - in that there is no accounting for brought
forward balances and for planned 21/22YE balances.

2. For the Sinking Fund - the budget and gross levy amount are identical at $215,000 and therefore levies
and/or budgets cannot have been calculated correctly - in that there is no accounting for brought forward
balances, especially the deficits on record; and for planned 21/22YE balances.

3. In the case of the Sinking Fund it is immediately obvious that the Sinking Fund levies at $215,000pa, incl.
GST and before a Pay-on-Time Discount of 20%, or $156,364 net, will not meet the SFF requirements in
regard to both - the forecast required annual expenditure ($196,785 gross or $178,895 net of GST), and
the required forecast 21/22 year-end balance of $706,715.
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E. INFORMATION MISSING IN RELATION TO BUDGETS AND LEVIES

Administration Fund Budget Line Items;

Sinking Fund Budget Line Items;

Committee resolution approving an Administration Budget;

Committee resolution approving a Sinking Fund Budget;

Correct calculation of the Administration Fund Levies;

Correct calculation of the Sinking Fund Levies;

Administration Fund Planned Closing Balance as at 31/03/22;

Sinking Fund Planned Closing Balance as at 31/03/22;

Confirmation that the Sinking Fund Expenditure Budget is in accordance with the Sinking Fund Forecast;
10.Confirmation that the Sinking Fund Closing Balance is in accordance with the Sinking Fund Forecast;
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11.The only reference to budgets and levy amounts in the Papers is in the Voting Papers in Item 4.

Certain errors and lack of information regarding the Budgets as detailed in C and D above would appear to be
in breach of a number of subsections of Section 150 of the Accommodation Module Regulations.

F. OTHER QUERIES

1. If Peak BCM is our Body Corporate Manager and remains a non-voting member of the Committee, under
what authority has the Committee engaged another BCM to issue an EGM notice to Owners?

2. Even if 1. (above) is possible/legal, how can a Committee do so without advising Owners of the change?

3. The 20/21 financials were not approved at the AGM, therefore there are no approved carry forward-
balances. Can levies be calculated correctly without any brought-forward balances; and therefore without
any correct forecast 21/22 year ending balances?

4. Given that Peak BCM continues as the BCM of record until at least 3 October 2021 and that Value Strata
Management have been used to send out the EGM notice and papers, who will be the BCM in
attendance at the proposed EGM?

While | agree that after the last AGM it is necessary to hold an EGM, it must be called legitimately. | sincerely
hope that we can discuss the issues | have raised and perhaps agree to a postponement of the EGM scheduled
for 30/09/21, until such time as an EGM can be convened in accordance with the Accommodation Module
Regulations. This will avoid the unnecessary waste of time and money that an invalidly held EGM will trigger.

Meanwhile however, | will need to proceed with the lodgement of a BCCM Form 15 to seek an Adjudication
Order regarding this matter to ensure protection of Owners’ interests.

In summary, | advise that the manner in which the EGM has been called and the way that information has been
provided means that Owners cannot vote validly as they have not been informed properly.

Yours sincerely

Andy Doves

Owner Lot 3006
The Quays
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DOC-REF 100P

From: Darren Mclean

To: Andy Doves

Cc: Margaret Comber; jock.alexander@gmail.com; Fiona Day; norrisgv@gmail.com; Kaye Glover; Chris mathew
Subject: RE: QUAYS EGM

Date: Sunday, 19 September 2021 20:29:38

Attachments: Response to EGM 210930 Letter to DMcLean FINAL.docx

Andy,

Please find attached my response to your letter.

Regards,

Darren

From: Andy Doves <dovesadd@bigpond.com>
Sent: Friday, 17 September 2021 12:00 PM

To: Darren Mclean <darren.mclean@pico.com>
Subject: QUAYS EGM

Hi Darren

Please see attached letter.
Best regards

Andy Doves

+61 419 203 110

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
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Responses from Darren on 19/9 shown in blue text below



17 September 2021



Mr Darren McLean The Chairperson

Emerald Lakes – The Quays CTS 33981



Hi Darren

I would like to draw your attention to what appears to be a number of irregularities regarding the notice and papers issued by the Committee, via Value Strata Management, in regard to an EGM scheduled for 30 September 2021.



I do so, to give you the opportunity to review and discuss my concerns with your Committee; to give you the opportunity to discuss the issues with me; and, to give you the opportunity to avoid incurring unnecessary expense and anxiety for Owners if multiple EGMs were necessitated.



Below I have noted events to date and expressed my concerns regarding Errors & Missing Information in relation to the Notice and to the Budgets, as well as some general queries.



A. EVENTS TO DATE

24/08/21	AGM held and 7 members elected unopposed. Only 2 were on the previous committee. 01/09/21	Minutes of the above AGM distributed to Owners by Peak BCM, the current BC Manager. 08/09/21	Notice & Agenda for a Committee Meeting on 21/09/21 is distributed by Peak BCM.

09/09/21	Email Introducing The Quays CTS Committee is sent by the Chairperson.

09/09/21	Notice, agenda & papers for an EGM on 30/09/21 is distributed by Value Strata Management. The above represents the total number of events and correspondence received and known to me as an Owner.

B. ERRORS IN RELATION TO THE NOTICE AND PAPERS

1. The Notice for the EGM does not inform Owners of the authority by which the EGM was called. Minutes of the meeting that resolved to call the EGM must be distributed to Owners.

These errors appear to be in breach of Sections 63 and 72 of the Accommodation Module Regulations.



VOC was the committee authority for the calling of the EGM.  Minutes of the VOC will be issued to all owners within 21 days as required.  



2. The notice for the EGM was emailed to Owners exactly 21 days prior to the meeting date. Unfortunately Owners without email addresses and those who have elected to receive notices via the postal service cannot receive the papers with the statutory notice of 21 days. This error appears to be in breach of Sections 77 and 81 of the Accommodation Module Regulations. There are twenty-one Owners so affected.

The above is an incorrect assumption.  There were 106 emailed and 7 hand delivered. 

3. The agenda and voting paper for the EGM do not contain motions already submitted by Owners to the BCM (Peak BCM) for inclusion in the agenda of the next general meeting. This error appears to be in breach of Sections 80 and 83 of the Accommodation Module. There is one Owner so affected.

The Secretary and I were not aware of any Owners Motions at the date of the EGM Notice.  Accordingly, it was not practicable to include material not at hand.






C. INFORMATION MISSING FROM THE NOTICE AND PAPERS

1. An explanatory note for Item 3 – Audit of Accounts  

Explanatory notes are precisely that - not a requirement

2. Advice regarding hardcopy paper voting;  Hard copy voting papers contained all required instructions.

3. Advice regarding voting from the floor at the meeting. Again, not a requirement.  The notice invites all.



D. ERRORS IN RELATION TO BUDGETS AND LEVIES

1. For the Administration Fund - the budget and gross levy amount are identical at $572,000 and therefore levies and/or budgets cannot have been calculated correctly - in that there is no accounting for brought forward balances and for planned 21/22YE balances.

2. For the Sinking Fund - the budget and gross levy amount are identical at $215,000 and therefore levies and/or budgets cannot have been calculated correctly - in that there is no accounting for brought forward balances, especially the deficits on record; and for planned 21/22YE balances.

3. In the case of the Sinking Fund it is immediately obvious that the Sinking Fund levies at $215,000pa, incl. GST and before a Pay-on-Time Discount of 20%, or $156,364 net, will not meet the SFF requirements in regard to both - the forecast required annual expenditure ($196,785 gross or $178,895 net of GST), and the required forecast 21/22 year-end balance of $706,715.





Budgets and sinking fund forecasts are estimates.  Given the AGM financials and budgets were rejected by owners, the scheme needs an approved budget for issuing now well overdue levy notices.  There is nothing preventing the body corporate from convening a further EGM in the event that the currently proposed budgets either over or underbudget the requirements for the year ahead. 



The committee has acted swiftly and reasonably in the interests of all lots in convening this EGM given the previous treasurer submitted budgets that were not approved by owners.  At the AGM, it remained open to the Chair to move a procedural motion to amend the budget motions by up to 10%, which may have assisted to negate the necessity for the calling of this subsequent EGM.



E. INFORMATION MISSING IN RELATION TO BUDGETS AND LEVIES

1. Administration Fund Budget Line Items;

2. Sinking Fund Budget Line Items;

3. Committee resolution approving an Administration Budget;

4. Committee resolution approving a Sinking Fund Budget;

5. Correct calculation of the Administration Fund Levies;

6. Correct calculation of the Sinking Fund Levies;

7. Administration Fund Planned Closing Balance as at 31/03/22;

8. Sinking Fund Planned Closing Balance as at 31/03/22;

9. Confirmation that the Sinking Fund Expenditure Budget is in accordance with the Sinking Fund Forecast; 10.Confirmation that the Sinking Fund Closing Balance is in accordance with the Sinking Fund Forecast; 11.The only reference to budgets and levy amounts in the Papers is in the Voting Papers in Item 4.

Certain errors and lack of information regarding the Budgets as detailed in C and D above would appear to be in breach of a number of subsections of Section 150 of the Accommodation Module Regulations.

Budgets are estimates and there exist no requirement for the above in the EGM notice.  The requirement referred to only pertain to the AGM as provided for at section 150(6) which states -

150(6) Copies of the proposed budgets must accompany the notice of an annual general meeting.

The requirements of s150 were satisfied at the AGM even though not having carried. 





F. OTHER QUERIES

1. If Peak BCM is our Body Corporate Manager and remains a non-voting member of the Committee, under what authority has the Committee engaged another BCM to issue an EGM notice to Owners?

2. Even if 1. (above) is possible/legal, how can a Committee do so without advising Owners of the change?

3. The 20/21 financials were not approved at the AGM, therefore there are no approved carry forward- balances. Can levies be calculated correctly without any brought-forward balances; and therefore without any correct forecast 21/22 year ending balances?

4. Given that Peak BCM continues as the BCM of record until at least 3 October 2021 and that Value Strata Management have been used to send out the EGM notice and papers, who will be the BCM in attendance at the proposed EGM?



Value Strata were engaged as a consultant to issue the EGM Notice under authority from the Committee via VOC.  There is no requirement for BCM to attend an EGM.



While I agree that after the last AGM it is necessary to hold an EGM, it must be called legitimately. I sincerely hope that we can discuss the issues I have raised and perhaps agree to a postponement of the EGM scheduled for 30/09/21, until such time as an EGM can be convened in accordance with the Accommodation Module Regulations. This will avoid the unnecessary waste of time and money that an invalidly held EGM will trigger.



Meanwhile however, I will need to proceed with the lodgement of a BCCM Form 15 to seek an Adjudication Order regarding this matter to ensure protection of Owners’ interests.



In summary, I advise that the manner in which the EGM has been called and the way that information has been provided means that Owners cannot vote validly as they have not been informed properly.



Even if you proceed with adjudication due to the purported breach you would need to demonstrate how you were materially affected and you risk wasting body corporate money.  I would ask you to consider the best interests of the body corporate.
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DOC-REF 100Q

From: Andy Doves

To: "Darren Mclean"

Cc: "Margaret Comber"; "jock.alexander@gmail.com"; “Fiona Day"; "norrisqgv@gmail.com"; "Kaye Glover";
"Chris mathew"

Subject: RE: QUAYS EGM

Date: Monday, 20 September 2021 11:23:00

Attachments: Reply to Response to EGM 210930 Letter to DMcLean.docx

Darren

Please see attached my reply to your response.

Regards Andy

From: Darren Mclean <darren.mclean@pico.com>

Sent: Sunday, 19 September 2021 20:30

To: Andy Doves <dovesadd@bigpond.com>

Cc: Margaret Comber <margaretcomber@bigpond.com>; jock.alexander@gmail.com; Fiona Day
<fionad@financialadvicematters.com.au>; norrisgv@gmail.com; Kaye Glover
<kaye.glover@bigpond.com>; Chris mathew <buildspecl@bigpond.com>

Subject: RE: QUAYS EGM

Andy,

Please find attached my response to your letter.
Regards,

Darren

From: Andy Doves <dovesadd@bigpond.com>
Sent: Friday, 17 September 2021 12:00 PM

To: Darren Mclean <darren.mclean@pico.com>
Subject: QUAYS EGM

Hi Darren

Please see attached letter.
Best regards

Andy Doves

+61 419 203 110

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
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Responses from Darren on 19/9 shown in blue text below

Below replies from Andy Doves on 20/9/21 shown in red bold text.
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17 September 2021



Mr Darren McLean The Chairperson

Emerald Lakes – The Quays CTS 33981



Hi Darren

I would like to draw your attention to what appears to be a number of irregularities regarding the notice and papers issued by the Committee, via Value Strata Management, in regard to an EGM scheduled for 30 September 2021.



I do so, to give you the opportunity to review and discuss my concerns with your Committee; to give you the opportunity to discuss the issues with me; and, to give you the opportunity to avoid incurring unnecessary expense and anxiety for Owners if multiple EGMs were necessitated.



Below I have noted events to date and expressed my concerns regarding Errors & Missing Information in relation to the Notice and to the Budgets, as well as some general queries.



A. EVENTS TO DATE

24/08/21	AGM held and 7 members elected unopposed. Only 2 were on the previous committee. 01/09/21	Minutes of the above AGM distributed to Owners by Peak BCM, the current BC Manager. 08/09/21	Notice & Agenda for a Committee Meeting on 21/09/21 is distributed by Peak BCM.

09/09/21	Email Introducing The Quays CTS Committee is sent by the Chairperson.

09/09/21	Notice, agenda & papers for an EGM on 30/09/21 is distributed by Value Strata Management. The above represents the total number of events and correspondence received and known to me as an Owner.

B. ERRORS IN RELATION TO THE NOTICE AND PAPERS

1. The Notice for the EGM does not inform Owners of the authority by which the EGM was called. Minutes of the meeting that resolved to call the EGM must be distributed to Owners.

These errors appear to be in breach of Sections 63 and 72 of the Accommodation Module Regulations.



VOC was the committee authority for the calling of the EGM.  Minutes of the VOC will be issued to all owners within 21 days as required.



Evidence of authorisation by resolution of the committee to call a general meeting must be given to Owners before or with the Notice of a general meeting.



I find your advice above regarding a VOC resolution to be at odds with your email to Owners of 09/09/21 at 07:39, wherein you mentioned  in detail - a “site walk”, “discussed current issues”, “last year’s financial statements”, “adopting a new budget”, “roof and building repairs”, “building cladding compliance”, “pool security” and “appointment of a new body corporate manager” but failed to mention a VOC resolution in relation to the important item of the EGM. 



I trust that you will be able provide written timeline evidence of this VOC to the Adjudicator, including your advice of same to the BCM of record, (still Peak BCM I believe), and/or perhaps Value Strata Management? 



2. The notice for the EGM was emailed to Owners exactly 21 days prior to the meeting date. Unfortunately Owners without email addresses and those who have elected to receive notices via the postal service cannot receive the papers with the statutory notice of 21 days. This error appears to be in breach of Sections 77 and 81 of the Accommodation Module Regulations. There are twenty-one Owners so affected.

The above is an incorrect assumption.  There were 106 emailed and 7 hand delivered.

7 hand-delivered locally within Emerald Lakes may be correct but it does not account for the 3 others without email addresses and with delivery addresses farther afield. Nor does it account for those Owners who have elected to receive notices via the postal service; and, as confirmed to you by Peak BCM, on 09/09/21 at about 4pm, by phone - there are 21 Owners who have so elected. 

3. The agenda and voting paper for the EGM do not contain motions already submitted by Owners to the BCM (Peak BCM) for inclusion in the agenda of the next general meeting. This error appears to be in breach of Sections 80 and 83 of the Accommodation Module. There is one Owner so affected.

The Secretary and I were not aware of any Owners Motions at the date of the EGM Notice.  Accordingly, it was not practicable to include material not at hand.

Unfortunately the fact that you and the Secretary were unaware is irrelevant. There was a failure by the Committee to check with the BCM of record (Peak) in order to ascertain if there were any member’s motions, and as a result of not so doing there is a breach of Section 83 (2) (iii) of the Accommodation Module Regulations; and, consequently also a breach of Section 80 (1) (a).



C. INFORMATION MISSING FROM THE NOTICE AND PAPERS

1. An explanatory note for Item 3 – Audit of Accounts  

Explanatory notes are precisely that - not a requirement

Explanatory notes are in fact a specific requirement under Section 77 (3) (e).

Furthermore, an explanatory note schedule is also a specific requirement under Section 78 (5) (d) and consequently there is also a breach of Section 80 (1) (a).

2. Advice regarding hardcopy paper voting; Hard copy voting papers contained all required instructions.

	I cannot see any hard copy voting papers in the package and there is certainly no reference to them. Minor issue - no further comment.

3. Advice regarding voting from the floor at the meeting. Again, not a requirement.  The notice invites all.

Unfortunately there is no reference to indicate that Owners may vote from the floor. It appears to be exclusively about e-voting. Minor issue - no further comment.



D. ERRORS IN RELATION TO BUDGETS AND LEVIES

1. For the Administration Fund - the budget and gross levy amount are identical at $572,000 and therefore levies and/or budgets cannot have been calculated correctly - in that there is no accounting for brought forward balances and for planned 21/22YE balances.

2. For the Sinking Fund - the budget and gross levy amount are identical at $215,000 and therefore levies and/or budgets cannot have been calculated correctly - in that there is no accounting for brought forward balances, especially the deficits on record; and for planned 21/22YE balances.

3. In the case of the Sinking Fund it is immediately obvious that the Sinking Fund levies at $215,000pa, incl. GST and before a Pay-on-Time Discount of 20%, or $156,364 net, will not meet the SFF requirements in regard to both - the forecast required annual expenditure ($196,785 gross or $178,895 net of GST), and the required forecast 21/22 year-end balance of $706,715.



Budgets and sinking fund forecasts are estimates.  Given the AGM financials and budgets were rejected by owners, the scheme needs an approved budget for issuing now well overdue levy notices.  There is nothing preventing the body corporate from convening a further EGM in the event that the currently proposed budgets either over or underbudget the requirements for the year ahead. 



The committee has acted swiftly and reasonably in the interests of all lots in convening this EGM given the previous treasurer submitted budgets that were not approved by owners.  At the AGM, it remained open to the Chair to move a procedural motion to amend the budget motions by up to 10%, which may have assisted to negate the necessity for the calling of this subsequent EGM.



Although the meeting facilitator did in fact draw the meeting’s attention to that opportunity, not one person on the committee, seated at the main table or otherwise, was inclined to move a motion contradicting their own existing unanimous committee approval of the budgets.



Within my points D & E, the EGM Notice and Papers have failed to include items required under Section 150 - (1) (a), (1) (b), (2) (a), (3) (a), (4), and (6) and therefore have breached those 6 referenced subsections. These are requirements of any general meeting that requires a resolution to adopt a budget.

In addition to the above there are no explanatory notes in relation to the budgets and levies, as required under Section 77 (3) (e).



E. INFORMATION MISSING IN RELATION TO BUDGETS AND LEVIES

1. Administration Fund Budget Line Items;

2. Sinking Fund Budget Line Items;

3. Committee resolution approving an Administration Budget;

4. Committee resolution approving a Sinking Fund Budget;

5. Correct calculation of the Administration Fund Levies;

6. Correct calculation of the Sinking Fund Levies;

7. Administration Fund Planned Closing Balance as at 31/03/22;

8. Sinking Fund Planned Closing Balance as at 31/03/22;

9. Confirmation that the Sinking Fund Expenditure Budget is in accordance with the Sinking Fund Forecast; 10.Confirmation that the Sinking Fund Closing Balance is in accordance with the Sinking Fund Forecast; 11.The only reference to budgets and levy amounts in the Papers is in the Voting Papers in Item 4.

Certain errors and lack of information regarding the Budgets as detailed in C and D above would appear to be in breach of a number of subsections of Section 150 of the Accommodation Module Regulations.

Budgets are estimates and there exist no requirement for the above in the EGM notice.  The requirement referred to only pertain to the AGM as provided for at section 150(6) which states -

150(6) Copies of the proposed budgets must accompany the notice of an annual general meeting.

The requirements of s150 were satisfied at the AGM even though not having carried.

The requirements of Section 150 apply to all budgets and “The body corporate must, by ordinary resolution, adopt 2 budgets for each financial year………” Owners have not been given sufficient or correct information to vote validly on the budget motions. 

Within my points D & E, the EGM Notice and Papers have failed to include items required under Section 150 - (1) (a), (1) (b), (2) (a), (3) (a), (4), and (6) and therefore have breached those 6 referenced subsections. As mentioned above these are requirements of any general meeting that requires a resolution to adopt a budget. In addition to the above there are no explanatory notes in relation to the budgets and levies, as required under Section 77 (3) (e). 



F. OTHER QUERIES

1. If Peak BCM is our Body Corporate Manager and remains a non-voting member of the Committee, under what authority has the Committee engaged another BCM to issue an EGM notice to Owners?

2. Even if 1. (above) is possible/legal, how can a Committee do so without advising Owners of the change?

3. The 20/21 financials were not approved at the AGM, therefore there are no approved carry forward- balances. Can levies be calculated correctly without any brought-forward balances; and therefore without any correct forecast 21/22 year ending balances?

4. Given that Peak BCM continues as the BCM of record until at least 3 October 2021 and that Value Strata Management have been used to send out the EGM notice and papers, who will be the BCM in attendance at the proposed EGM?

Value Strata were engaged as a consultant to issue the EGM Notice under authority from the Committee via VOC.  There is no requirement for BCM to attend an EGM.

Both the BCM and the Caretaker are in fact non-voting members of the Committee.

While I agree that after the last AGM it is necessary to hold an EGM, it must be called legitimately. I sincerely hope that we can discuss the issues I have raised and perhaps agree to a postponement of the EGM scheduled for 30/09/21, until such time as an EGM can be convened in accordance with the Accommodation Module Regulations. This will avoid the unnecessary waste of time and money that an invalidly held EGM will trigger.



Meanwhile however, I will need to proceed with the lodgement of a BCCM Form 15 to seek an Adjudication Order regarding this matter to ensure protection of Owners’ interests.



In summary, I advise that the manner in which the EGM has been called and the way that information has been provided means that Owners cannot vote validly as they have not been informed properly.



Even if you proceed with adjudication due to the purported breach you would need to demonstrate how you were materially affected and you risk wasting body corporate money.  I would ask you to consider the best interests of the body corporate.



To be clear, there are a multitude of breaches and I will clearly demonstrate to the Adjudicator that all Owners have been materially affected by the manner in which the EGM has been called and by the way that information has been  provided / not provided, making it impossible for Owners to vote validly.



I again express my willingness to discuss the issues I have raised with you and your executive committee so as to perhaps agree to a postponement of the EGM scheduled for 30/9/21, until such time as an EGM can be convened in accordance with the Accommodation Module Regulations. This is what will avoid the unnecessary waste of time and money that an invalidly held EGM will trigger

17/09/2021
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From: Darren Mclean

To: Andy Doves

Cc: "Margaret Comber"; jock.alexander@gmail.com; norrisgy@gmail.com; "Kaye Glover"; "Chris mathew";
"Fiona Day"

Subject: RE: FW: QUAYS EGM

Date: Friday, 24 September 2021 6:31:12

Hi Andy,

| acknowledge your response but have nothing further to add.
You are entitled to your opinion and your vote.

Regards,

Darren

From: Andy Doves <dovesadd@bigpond.com>

Sent: Thursday, 23 September 2021 9:00 AM

To: Darren Mclean <darren.mclean@pico.com>

Cc: 'Margaret Comber' <margaretcomber@bigpond.com>; jock.alexander@gmail.com;
norrisgv@gmail.com; 'Kaye Glover' <kaye.glover@bigpond.com>; 'Chris mathew'
<buildspecl@bigpond.com>; 'Fiona Day' <fionad@financialadvicematters.com.au>
Subject: RE: FW: QUAYS EGM

Thank you Darren.
Please see my comments below in blue.
Cheers Andy

From: Darren Mclean <darren.mclean@pico.com>
Sent: Wednesday, 22 September 2021 08:57

To: Andy Doves <dovesadd@bigpond.com>

Cc: 'Margaret Comber' <margaretcomber@bigpond.com>; jock.alexander@gmail.com;
norrisgv@gmail.com; 'Kaye Glover' <kaye.glover@bigpond.com>; 'Chris mathew'

<buildspecl@bigpond.com>; Fiona Day <fionad@financialadvicematters.com.au>
Subject: FW: FW: QUAYS EGM

Dear Andy,
Further to our discussion yesterday evening | provide the following response.

| do not propose to engage in a granular interpretation of each regulation, however | note your
concerns are primarily to 'avoid the unnecessary waste of time and money' because of your
perception that the EGM may somehow be invalidly held. | therefore attach for your
information as requested the minuted VOC that will satisfy an adjudicator the EGM was validly
called. There exists no reason why the validly called EGM schedule for 30 September can not be
validly held, however, this cannot be determined until the meeting is actually held on 30
September. Also, there exists no authority with the Chair, Secretary or Committee to cancel or
postpone a general meeting once properly called.

Sorry, not validly called even with the VOC, can be held, but not validly.

Regarding your concerns of wasting time and money, this is precisely why the Committee has
acted swiftly in this manner and | appreciate the opportunity to explain why.
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In acting reasonably [s94(2)] in the best interests of owners, the committee noted the lack of
endorsement of our BCM at the AGM and sought multiple alternative quotes as should have
been provided to owners at the AGM but were not, and breached the requirement for at least
the quotes over major spending limit. You raised no concern of this AGM irregularity at that
time.

1) The voting result was 25:25 despite the lobbying against Peak - hardly an
endorsement either way.

2) And, the ordinary resolution, Appointment of Body Corporate Manager, is well below
Major Spending limits as per the remuneration for the agreement proposed. The
relevant Limit for Major Spending for The Quays is $33,900 ($300 x 113 Lots). .

3) And therefore, there was no requirement for the previous committee to have
additional BCM quotes. The committee were within their rights to put one motion on the
Agenda. Any owner could have placed a motion on the agenda for a new BCM.

It was further noted that clause 1.2 of the current BCM agreement indicated a default carry over
of that agreement if not terminated before its end date. Given an EGM was required in any
event, as you have acknowledged, the cost of doing so (110 pages) non electronically via the
Peak agreement was prohibitively costly. (.50c/page ~ $S60/pack x 113 lots + time of attendance
and minutes ) and estimated in excess of $7,000.

Peak has Electronic Voting capability. Sensibly and logically, a resolution to allow
electronic voting can only be proposed and/or passed if the BC has, or has access to, a
system for receiving electronic votes, etc.

Should the EGM be postponed as you suggested, the body corporate would unnecessarily waste
$7000 and be left with a BCM the owners did not support at the AGM.

Sorry, | am a little confused as | see a couple of contradictions here.

1) Are you saying that it is possible to postpone the EGM but above you mentioned that
there is no authority to postpone?

2) Are you also saying that the EGM will cost $7,000 with electronic voting via Value SM
while above you use that same amount as a reason not to have used Peak BCM? And
your $7,000 cost for Peak was for a paper-based solution on the incorrect assumption
that they did not have electronic voting?

Again | note that at the AGM support for Peak was 25:25, despite the lobbying against.

Regarding the number of owners providing an email address to have received electronic voting
papers, the relevant number is those who have notified the Secretary (as distinct from the BCM)
and provided an email address.

Again | am confused by your comment as:

1) Peak BCM function as Secretary as per their agreement - see Schedule 2
Secretarial; and the address for the Secretary on all correspondence for the last 15
years approximately is ¢/- Peak's PO Box address.

2) Peak BCM also function as the Treasurer as per the agreement - see Schedule 2
Financial. Please note item 5 "Prepare draft budgets for the AGM".

BTW - you made a comment regarding Clive's motion that it was not brought to the
committee's attention by Peak in time to be included. Well, that is not how it works.
Matters that can be decided by a committee are brought to the committee's attention.
Matters held for general meetings are put on the next general meeting agenda.
Unfortunately as Peak BCM, the BCM of record, was not notified or consulted about the
EGM there was no opportunity to include Clive's motion.

| do not propose to comment on tenuous claims of purported contraventions of sections (77,80,



83, 150 etc) as | believe it can be shown the committee have acted appropriately in all the
circumstances it has inherited.

Instead, if left for an adjudicator to decide should you so proceed, | expect the body corporate
would rely on an order under s270 to recover $2,000 against you for an application that is
misconceived or without substance.

My application will not under any circumstances be regarded as frivolous or an
insubstantial. In fact, quite the opposite given the particular focus of adjudicators on
financials - in this case the lack of correct of financial information provided and the
inaccuracy of that provided.

On the other hand, the proposed spend of up to $5,000 on a re-audit of a financials
already audited by a Chartered Accountant and Registered Company Auditor, may well
be considered frivolous.

There is a long established history of precedents that address general meeting procedures
including:
In order 0751-1999, the adjudicator held:

“in respect to meetings generally, the courts have consistently held that where there have
been procedural errors or omissions in the calling of a meeting, or other lesser
irregularities, the meeting and decisions made at the meeting should nevertheless be
preserved unless it can be shown that there has been some fundamental disadvantage to
voters (owners). For example, where all or a significant number of owners have been given
no, or insufficient, notice of a meeting.”

Furthermore, in his dismissal of a District Court appeal of an adjudicator’s order (Chen v
Body Corporate for Wishart Village CTS 19482, Appeal 4080/2000, 29 May 2001), Judge
Boulton stated:

“The very detailed provisions of the standard module regulation ... make it almost
inevitable that from time to time there will be non-compliance. Equally though the
provisions of the act make it clear that non-compliance of an insubstantial nature

will not be allowed to imperil the actions of bodies corporate or their committees,

particularly in the instance of committees where actions are taken bona fide.”

Further still, the adjudicator in Citi Edge Apartments [2014] QBCCMCmr 46 stated that:

“The courts have recognised that the detailed regulations make it almost inevitable
that there will be failures to comply with the regulations from time to time and
courts have accepted it is unlikely that it was a purpose of the legislation that an act
done in breach of a statutory provision should be invalid if public inconvenience
would be a result of invalidating the act. A meeting called other than in accordance
with its rules will not inevitably be invalid, provided it is conducted substantially
fairly.”

| expect you would agree that avoidance of an adversarial approach is in the best interests of all
Lot Owners and | therefore request you consider the merits of the approach you propose.

This is not an adversarial approach on my part, | am not inventing a cause. It is about
making sure that the information owners receive from the committee and BC Manager is
correct, complete and compliant so that Owners may cast a fully informed valid vote at
such an important meeting

| cannot in all conscience turn a blind eye to the numerous irregularities in your notice
and papers, and just let you get on with it, as was suggested to me by a person /
persons on your committee.



I think it is extremely naive and disrespectful to the past committee and BCM to falsely
call errors on AGM motions in relation to Body Corporate Manager and Electronic
Voting Resolutions.

It is also extremely naive and disrespectful to the past committee and BCM to imply by
your actions and comments, both at the AGM and subsequently, that budgets and
therefore levies presented at the AGM are not correct. Do you not think that having
being able to keep levies steady for 4 years that the committee were also not upset by
the $30pw increase? And that they did not want it to be a lessor amount? Unfortunately
the facts and numbers are irrefutable and the Owners must be given a true account of
finances at all times.

Ironically, | believe that your rejection of the budgets and levies, and subsequent waste
of money on EGMs, Audit, new BCM, etc., will ultimately result in levies being even
higher.

Regards,

Darren

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.




DOC-REF 100R1

From: Andy Doves

To: "Darren Mclean"

Subject: Meeting

Date: Friday, 24 September 2021 9:07:00
Hi Darren

| accepted your invitation to talk and so | would like to offer you the opportunity to talk
one on one, at your convenience.

Best regards
Andy Doves
+61 419 203 110
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DOC-REF 100S

From: Nick

To: Andy Doves

Subject: RE: FW: QUAYS EGM

Date: Friday, 24 September 2021 10:45:33
Attachments: The Quays Aust Post List.pdf

Hi Andy,

1. The VOC was most probably arranged after you brought the requirement to their
attention.

2. The Resolution should have been ratified at the committee meeting held on 21
September 2021. They all knew | was arranging the committee meeting agenda but no
one provided a copy or advised me of the VOC.

3. Section 49 of the Accommodation Module deals with agendas for committee meetings
and states “(3) the agenda must include the substance of the following motions - (a) ....
(b) if the committee has passed, after the relevant day, a resolution other than at a
meeting of the committee — a motion to confirm the resolution.” (my underline)

4. The committee or owners may discuss any motion that is on the EGM agenda.

5. The legislation is silent on cancelling meetings, so | called the Office of the Commissioner.
They advise that if the meeting was approved by a VOC, the meeting can be cancelled by a
VOC. There are Adjudications to support this.

6. Copy of the 20 owners that require their correspondence by AGM is attached. One owner
recently changed.

Happy to respond to any other questions.

Kind Regards
Nick

From: Andy Doves <dovesadd @bigpond.com>
Sent: Friday, 24 September 2021 9:03 AM

To: Nick <nick@peakbcm.com.au>

Subject: FW: FW: QUAYS EGM

Hi Nick
Sorry to be a bother but | need to tidy up a few things for the Form 15 please.

I think | forgot to send you Darren's attachments. The VOCs, all dated 9/9/21, calling the
EGM have suddenly appeared although no proof of email timelines.

Are the VOCs calling an EGM something that you should have seen in your role as
BCM before the Notice & Papers went sent out?

Should the resolution have been included in the Notice & Papers?

Any implication that they did not ratify the VOC at the Committee meeting? BTW - still
no VOC for budgets!

Can a committee introduce material at the EGM to support and/or explain a motion
other than what is already provided in the EGM Notice and Papers?

As highlighted below Darren states that have no authority to postpone the EGM. | would
think that if you are advised, or discover for yourself, that an EGM has been called
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33891/3020-20-10

Nicola Restaino
10/3108 The Boulevard
CARRARA QLD 4211

33891/3030-30-3105

Dennis & Susan Waterford
3105 The Boulevard
CARRARA QLD 4211

33891/3031-31-3104

Barry Wayne & Julie Anne Graue
3104 The Boulevard
CARRARA QLD 4211

33891/3034-34-3101

Sandra Grayson
3101 The Boulevard
CARRARA QLD 4211

33891/3050-50-5

Donald William &
Cherelle Mae Farmer
5/ 3208 Central Place
CARRARA QLD 4211

33891/3051-51-7

Kevin & Jennifer Picone
7 1 3208 Central Place
CARRARA QLD 4211

33891/3057-57-3309

Grahame & Lynne Riley
446 Bonogin Road
BONOGIN QLD 4213

33891/3063-63-3304

Aymeric Pallin & Erin Harrison
3304 Central Place
CARRARA QLD 4211

33891/3069-69-3072

Paul Ronald Ralph
3072 Quay South Drive
CARRARA QLD 4211

33891/3070-70-3073

Barry & Kelera Davis
3073 Quay South Drive
CARRARA QLD 4211

33891/3072-72-3077

Lorraine Gloria J Williamson
3077 Quay South Drive (E & P)
CARRARA QLD 4211

33891/3074-74-3076

James Joseph Doolan
3076 Quay South Drive
CARRARA QLD 4211

33891/3075-75-3079

Anthony Sanders &
Noeleen Kersey

3079 Quay South Drive
CARRARA QLD 4211

33891/3088-88-3045

Colleen Van Steenis
3045 Everglade Ave
CARRARA QLD 4211

33891/3090-90-3044

Phillip Dufty &

Christina Stumpf

61 The Sovereign Mile
PARADISE POINT QLD 4216

33891/3091-91-3047

Jason John Hubber
3047 Quay South Drive
CARRARA QLD 4211

33891/3096-96-3052

Karen Heslop & Victor Cantoni
12 Davidson Place
CARRARA QLD 4211

33891/3102-102-3060

Rebecca Jane Pask
3060 Quay South Drive
CARRARA QLD 4211

33891/3105-105-3061

Stephen Baillie &
Kerry Anne Henry
3061 Quay South Drive
CARRARA QLD 4211

33891/3108-108-3064

Craig Peter Morgan
11 Medland Court
BUNDALL QLD 4217





ADD
Typewritten Text
DOC-REF 100S


illegally, then you could postpone or cancel it. Any views?

Can | please have a list of the 21 Owners that requested postal service of notices. |
would like to attach it to the Form15.

Also if | sent you a list of all the questions re breaches etc, that | have asked you over
the past week or so, could you please confirm your answers for the record so that | can
attach that to the Form 15 as well.

Cheers Andy

From: Darren Mclean <darren.mclean@pico.com>
Sent: Wednesday, 22 September 2021 08:57

To: Andy Doves <dovesadd@bigpond.com>

Cc: 'Margaret Comber' <margaretcomber@bigpond.com>; jock.alexander@gmail.com;
norrisgv@gmail.com; 'Kaye Glover' <kaye.glover@bigpond.com>; 'Chris mathew'

<buildspecl@bigpond.com>; Fiona Day <fionad@financialadvicematters.com.au>
Subject: FW: FW: QUAYS EGM

Dear Andy,
Further to our discussion yesterday evening | provide the following response.

| do not propose to engage in a granular interpretation of each regulation, however | note your
concerns are primarily to 'avoid the unnecessary waste of time and money' because of your
perception that the EGM may somehow be invalidly held. | therefore attach for your
information as requested the minuted VOC that will satisfy an adjudicator the EGM was validly
called. There exists no reason why the validly called EGM schedule for 30 September can not be
validly held, however, this cannot be determined until the meeting is actually held on 30
September. Also, there exists no authority with the Chair, Secretary or Committee to cancel or
postpone a general meeting once properly called.

Regarding your concerns of wasting time and money, this is precisely why the Committee has
acted swiftly in this manner and | appreciate the opportunity to explain why.

In acting reasonably [s94(2)] in the best interests of owners, the committee noted the lack of
endorsement of our BCM at the AGM and sought multiple alternative quotes as should have
been provided to owners at the AGM but were not, and breached the requirement for at least
the quotes over major spending limit. You raised no concern of this AGM irregularity at that
time.

It was further noted that clause 1.2 of the current BCM agreement indicated a default carry over
of that agreement if not terminated before its end date. Given an EGM was required in any
event, as you have acknowledged, the cost of doing so (110 pages) non electronically via the
Peak agreement was prohibitively costly. (.50c/page ~ $60/pack x 113 lots + time of attendance
and minutes ) and estimated in excess of $7,000.

Should the EGM be postponed as you suggested, the body corporate would unnecessarily waste
$7000 and be left with a BCM the owners did not support at the AGM.
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Regarding the number of owners providing an email address to have received electronic voting
papers, the relevant number is those who have notified the Secretary (as distinct from the BCM)
and provided an email address.

| do not propose to comment on tenuous claims of purported contraventions of sections (77,80,
83, 150 etc) as | believe it can be shown the committee have acted appropriately in all the
circumstances it has inherited.

Instead, if left for an adjudicator to decide should you so proceed, | expect the body corporate
would rely on an order under s270 to recover $2,000 against you for an application that is
misconceived or without substance.

There is a long established history of precedents that address general meeting procedures
including:

In order 0751-1999, the adjudicator held:

“in respect to meetings generally, the courts have consistently held that where there have
been procedural errors or omissions in the calling of a meeting, or other lesser
irregularities, the meeting and decisions made at the meeting should nevertheless be
preserved unless it can be shown that there has been some fundamental disadvantage to
voters (owners). For example, where all or a significant number of owners have been given
no, or insufficient, notice of a meeting.”

Furthermore, in his dismissal of a District Court appeal of an adjudicator’s order (Chen v
Body Corporate for Wishart Village CTS 19482, Appeal 4080/2000, 29 May 2001), Judge
Boulton stated:

“The very detailed provisions of the standard module regulation ... make it almost
inevitable that from time to time there will be non-compliance. Equally though the
provisions of the act make it clear that non-compliance of an insubstantial nature
will not be allowed to imperil the actions of bodies corporate or their committees,
particularly in the instance of committees where actions are taken bona fide.”

Further still, the adjudicator in Citi Edge Apartments [2014] QBCCM Cmr 46 stated that:

“ The courts have recognised that the detailed regulations make it almost inevitable
that there will be failures to comply with the regulations from time to time and
courts have accepted it is unlikely that it was a purpose of the legislation that an act
done in breach of a statutory provision should be invalid if public inconvenience
would be a result of invalidating the act. A meeting called other than in accordance
with its rules will not inevitably be invalid, provided it is conducted substantially
fairly.”

| expect you would agree that avoidance of an adversarial approach is in the best interests of all



Lot Owners and | therefore request you consider the merits of the approach you propose.

Regards,

Darren
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